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August 17, 1993 
Mary T. Noonan 
Clerk of the Court 
Utah Court of Appeals 
400 Midtown Plaza 
230 South 500 East 
Salt Lake City, Utah 84102 
Re: Supplemental Authority for State v. 
Lana Marie Gutierrez, No, 930190-CA 
Dear Ms. Noonan: 
The above named case was orally argued before this 
Court on August 16, 1993. Judge Greenwood presided, and she was 
joined by Judges Billings and Garff. Pursuant to Utah R. App. P. 
24 (j), I wish to provide the Court with the full citations to 
several cases on issues that were discussed in the State's brief 
and at oral argument. 
In support of the State's contention that defendant's 
failure to develop an adequate record to resolve her claim that 
she invoked her right to remain silent would normally require 
this Court to assume the validity of the court action below and 
affirm her conviction, please see State v. Kelly, 718 P.2d 385 
(Utah 1986) (where the record is not entirely clear on an issue 
and provides an inadequate basis on which to fully examine 
defendant's claim, reviewing court will generally assume the 
validity of the court action below); and State v. Van Matre. 777 
P.2d 459, 463 (Utah 1989) (absent a proper record, court will 
refuse to review defendant's claimed error). 
The State maintains its position that, "there is an 
inadequate record to demonstrate that reversal is warranted" 
(State's Br. at 26). Nevertheless, the State also maintains the 
position it advanced at pages 26 to 47 of its brief and at oral 
argument that, under the unusual circumstances of this case and 
in the interest of justice, this case should be remanded for an 
evidentiary hearing so that defendant's claim may be properly 
disposed of with finality. 
In support of the State's claim that invocation of a 
suspect's Miranda rights and a suspect's waiver of Miranda rights 
present distinct inquiries, please see Smith v. Illinois, 469 
U.S. 91, , 105 S. Ct. 490, 494 (1984). Cf. State v. Adams, 
605 A.2d 1097, 1100 (N.J. 1992) (duty to scrupulously honor 
invocation of right to remain silence is distinct from issue of 
waiver). 
In support of the State's assertion that defendant had 
the burden of affirmatively invoking her right to remain silent, 
please see, e.g., State v. Hecrelman, 717 P.2d 1348, 1349 (Utah 
1986); United States v. Alecrria, 721 F.2d 758, 761 (11th Cir. 
1983) . 
Finally, in support of the State's claim that once 
defendant waived her right to remain silent, the officers were 
free to ask questions so long as defendant did not rescind her 
previous waiver by affirmatively invoking her right to cut off 
questioning, please see, e.g., Commonwealth v. Roberts, 555 
N.E.2d 588, 590 (Mass. 1990); People v. Silva, 754 P.2d 1070, 
1083 (Cal. 1988), cert, denied, 109 S. Ct. 820 (1989). See also. 
State v. Griffin, 754 P.2d 965 (Utah App. 1988) (same proposition 
for initial waiver of rights followed by later equivocal 
invocation of right to counsel). 
I have forwarded a copy of this letter to defendant's 
counsel, Robert K. Heineman. 
Respectfully submitted, 
TODD A. UTZINGER 
Assistant Attorney General 
Criminal Appeals Division 
cc: Robert K. Heineman 
